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a pound of cure, and more drastic measures than those already taken 
seem necessary. One preventive measure which might well be considered 
is the removal to a considerable distance inland, or to places remote 
from the coast, munition factories, large cities, etc., of all aliens who 
cannot be trusted. 

There should be a national registry of all enemy aliens, in which their 
age, sex, occupation, residence, etc., should be accurately noted. Sus- 
pects should be watched, and their activities made the subject of care- 
ful reports to a central office or bureau. It might also be considered 
whether the naturalization papers of enemy aliens granted within 
recent years should not be revoked or reconsidered in the light of these 
reports; and also whether naturalization should in any case be granted 
to the subjects of a country, like Germany, which permits its citizens 
who acquire a foreign nationality to retain their allegiance to the 
German Emperor. 

And we should not forget that among our naturalized citizens there 
are many who are American in name only; who remain alien and even 
enemy at heart or in real purpose. It would be well perhaps for Congress 
also to consider whether the writ of habeas corpus might not be sus- 
pended so as to enable the Federal authorities to deal with these cases. 
It is surely not in the interest of the public welfare that efforts to prevent 
and check the anti-patriotic and pro-German activities, even of American 
citizens, should be hampered by the ordinary processes of law which 
prevail in times of peace. 

Amos S. Hershey. 

WAR AND LAW 

Since the outbreak of this war the disciples of the Austinian school 
of jurisprudence have been inclined more than ever to deride inter- 
national law. Blissfully content with their scientific prepossession 
that nothing is law which has not the sanction of physical force, they 
claim that the law of nations has proved its utter futility. 

To these scoffers must be added also those who have given but 
little thought to the subject and who naturally ask: "What is the use 
of a law which cannot prevent war or regulate its methods once it has 
begun?" Such critics have apparently gained the impression that 
international law is a negligible factor in times of peace, and that its 
main raison d'Ure is to regulate the conduct of war. This is not at all 
strange when one considers the extent to which the law of war has 
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been stressed by publicists and — paradoxically — by the two Peace 
Conferences at The Hague in 1899 and 1907. 

We ought to recognize a failure to make fundamental distinctions 
between the law of peace and the law of war. Where the law of peace 
fails to provide an adequate remedy for international wrongs, it con- 
cedes the right of nations to resort to measures of "self-help" either in 
the form of so-called "nonhostile redress" or of war itself. Once war 
has arrived, however, the maxim inter arma silent leges must prevail. 
War is the abandonment of litigation and argument. It is the negation 
of law. It is utterly unlike trade rivalries, a medieval tourney, or a 
prize-fight, — subject to regulation and control by a commission, a 
court, or a referee, as the case may be. On the field of battle there 
is no compelling voice of authority to prevent or to punish violations 
of the usages and rules of war. If the victor has been guilty of in- 
fractions, he suffers no penalty. If the vanquished has been guilty, 
his offenses are expiated incidentally in the larger penalty of defeat 
itself. 

The usages and rules of war owe their existence in the main to the 
mutual convenience and needs of belligerents. It is essential in times 
of peace to reach agreements concerning the procedure which should 
be followed in battle when intercourse and negotiation are well-nigh 
impossible. But it still remains true that, when one of the belligerents, 
for reasons of his own, ignores the usages and rules of war, it is vain 
and unreasonable to invoke the aid of law. The true function of inter- 
national law is not to regulate war, but to regulate the peaceful relations 
of states. 

Such being the case, the law defining the rights and obligations of 
neutrals also is entitled to less homage than it has heretofore received. 
The experience of this war has confirmed the unpleasant lessons of 
other wars, that neutral interests are respected by belligerents so long 
as it may suit their own interests and convenience. When nations have 
staked everything on the arbitrament of the sword, the interests of 
neutrals must necessarily sink into relative insignificance. Moreover, 
as President Wilson has pointed out, "Neutrality is no longer feasible 
or desirable where the peace of the world is involved and the freedom 
of its peoples." When the peace and order of the international com- 
munity is menaced by an outlaw, it is impossible for a neutral to remain 
indifferent: he is bound to be drawn into the struggle, either directly 
or indirectly. The most perfectly drawn code of neutrality can neither 
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avert war from neutral nations nor absolve them for their failure to do 
their duty as international good citizens. 

Viewed in this light, the present war is in no way evidence of what 
some cynics have chosen to regard as the breakdown either of civili- 
zation, of Christianity, or of international law. On the contrary, the 
union of twenty and more nations against one outlaw nation with its 
dupes and accomplices is striking evidence of the vigor of law and of 
the respect with which it is held. We might well have despaired if 
Germany had been permitted to wreak her will unopposed throughout 
Europe and the world at large. This is truly a war in defense of law. 
And a law which has behind it the superb sanction of so much heroism 
and sacrifice is not a law to be derided or condemned. 

International law, therefore, is in no sense on the defensive at this 
time, except as regards its German foes, who recognize no law other 
than that imposed by the will of Germany. Its mission to secure jus- 
tice among nations thus becomes more sacred and imperative than 
ever. Our solemn duty is to make certain that it shall triumph without 
fail and be prepared effectively to fulfill its high function. 

Recognizing that the true object of the law of nations is to regulate 
the peaceful relations of states and to provide adequate remedies for 
international wrongs, we are bound to seek its perfection. Wherever 
it has rested on false assumptions; wherever it has failed to provide 
clear principles and sound norms of conduct; wherever it has failed 
to indicate effective means of redress for wrongs, — there lies the true 
task of statesmen and publicists. 

That the task is tremendous should be candidly admitted by all; 
but we must never fail to render to international law its rightful and 
generous meed of praise for actual accomplishment. We should not 
forget that the courts of nearly all civilized nations — even in times of 
war — are ever ready to interpret and to enforce the rules of inter- 
national law. We must recognize, moreover, that in the normal processes 
of peaceful intercourse between nations, diplomacy pays profound, 
though unostentatious, reverence to the law of nations. We are too 
inclined to note only the failures of diplomacy: we fail to take account 
of its silent but significant triumphs. In our crude respect for the kind 
of law represented by the constable, we fail to remember often that 
the law of nations appeals to distinct, but nevertheless effective, sanc- 
tions of its own. It does not aim to resort to physical coercion: It 
respects too profoundly the freedom of nations — what has been well 
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termed their "autonomy of will" {autonomic de la volonte) — to invoke 
doubtful expedients of police enforcement. The fundamental sanction 
of international law must necessarily consist in what Gareis has so well 
characterized as the recognition of "anticipated advantages of reci- 
procity as well as fear of retaliation." In its appeal to the enlightened 
self-interest of nations in their normal peaceful relations it may well 
be proud of its record of achievement and fear no critics or enemy except 
the international outlaw that knows no law except the law of his own 
will. 

It would seem as if at this great crisis the American Society of Inter- 
national Law, which has done so much to awaken interest on this Con- 
tinent in the law of nations, should endeavor to reaffirm in some signal 
fashion universal faith in the value, the vigor, and the ultimate triumph 
of law throughout the world. The next annual meeting of the Society 
might therefore be made a special occasion to present striking evidence 
of its unwavering faith in the high mission and the victory of inter- 
national law. As this war is essentially a war in defense of international 
law and order, it would seem peculiarly fitting that representatives of 
the nations allied in this sacred cause should be invited to participate 
in such a demonstration. While councils of the Allies are meeting in 
Europe to concert measures for the successful prosecution of the war 
against outlaws, let us not neglect any opportunity to meet together 
to concert measures for the upbuilding and the strengthening of inter- 
national law in order successfully to perform its great task when the 
war is won. In this conspicuous way we may demonstrate to Germany 
that the outlaw has no standing in the community of nations; that 
law must reign supreme throughout the world; that our cause is sacred; 
and that it is identical with the cause of civilization itself. 

Philip Marshall Brown. 

war between austria-hungary and the united states 

On the evening of April 2, 1917, the President addressed the Congress 
of the United States, advocating the declaration of war against the 
Imperial German Government, and four days later the Congress de- 
clared the existence of a state of war between the United States and the 
Imperial German Government. The President referred to the relations 
existing between the United States and Austria-Hungary, and although 
he might have recommended a declaration of war against that Govern- 



